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Walter, David, and Alexander Cunninghames 
Sons procreate of the Marriage, between Captaindilom. 
Alexander Montgomery-Cunninghame of Kirk-— 
tonholm, and Mrs. Betty Montgomery, bis Wife, 
and of the Truſtees, at whoſe Inſtance Execution 1s 
ordained to paſs for Implement of the Contract of 
Marriage, executed between the ſaid Captain Alex- 
ander Montgomery and Mrs. Betty Montgo- 
mery, F 


AGAINST 


Thomas Forbes, Merchant in London, eldeſt Son of W 
Thomas Forbes of Waterton. 


F this Date, Mrs. Anne Montgomery of Kirktonholm, 9 Auguſt, 
executed a ſtrict Settlement of Tailzie of her Eſtate, 2796 
of about 55 J. yearly Rent, © in favour of herſelf, 
and the Heirs whatſoever of her Body; whom 

.. falling, to Captain Alexander Cunninghame of Cor/ehill, her 

* Nephew, eldeſt Son procreated between Sir David Cun- 

ning hame of Corſehitl, and the deceaſed Mrs. Penelope 

* Montgomery, her Siſter, and to the Heirs-male of the Body of 

the ſaid Alexander Cunninghame ; whom failing, to David 

" Cunninghame, ſecond Son of the ſaid Sir David Cunninghame, 

and the Heirs-male of his Body; whom failing, to Walter 

* Cunninghame, third Son * the ſaid Sir David W 


$22 
and to the Heirs-male of his Body; whom failing, to the 
* Heirs-male, deſcending of the Body of Margaret Montgo- 
N . . „ mery, her Siſter, Wife of Thomas Forbes of Waterton, and 
\® Ne 
Y 


. the Heirs-male of the Bodies of theſe Heirs-male;“ and 
whom failing, to a Series of other Subſtitutes, therein 
„mentioned, with, and under the Proviſions, 


PI WS a Uo Conditions, 
v ; "' Burdens, Reſervations, Reſtriftions, Limitations, Clauſes 
i * 1 irritant and reſolutive, therein contained. 

7” 3 Then follows a Variety of other Clauſes, reſpecting the al- 
| tering or innovating the Order of Succeſſion ; the ſelling, 
I wadſetting, or impignorating the Lands, the Proviſions to 
| Wives and younger Children, with other Particulars, unne- 
| ceſſary to be minutely recited. 

But the following Clauſe, as the Foundation of the preſent 
| . merits a more particular Attention. It is pro- 
| vided, © That, if the Right of Succeſſion to my Lands and 
* Eſtate above mentioned, ſhall, in virtue hereof, and by the 
Failure of Heirs whatſoever of my Body, fall to, and de- 
volve upon the ſaid Alexander Cunninghame, or any other 
| of the ſaid Heirs of Tailzie, having Right to the Lands 
| and Eſtate of Conſehill, or to any other Land-eſtate and In- 
| “ heritance, then, and in that Caſe, the ſaid Alexander Cun- 
ninghame, or any other Heir of Tailzie for the time, having 
Right to the ſaid Eſtate of Corſehill, or to any other Land- 
eſtate, ſhall be holden and obliged, within the Space of fix 
| © Months after their Succeſſion to my ſaid tailzied Lands and 
* Eſtate, to ſettle and ſecure their ſaid Lands and proper 
Eſtate, in favours of the ſame Heirs of Tailzie, hereby 
appointed to ſucceed to my ſaid Lands and Eſtate of Kirk- 
tonholm, under the ſame Proviſion and Irritancy, and of 
carrying the Name and Arms of Montgomery of Kirktonholm, 
and with and under the other Conditions, Proviſions, Re- 
ſtrictions, Limitations, Clauſes irritant and reſolutive, above 
ſpecified, contained in this preſent Tailzie, declaring, that 
if the ſaid Alexander Cunninghame, or the Heir of Tailzie 
for the time in the Right of the ſaid Eſtate of N 
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ſhall refuſe or neglect to ſettle and ſecure the ſaid Lands 


and Eſtate of Cor/ehill, or any other Land-eſtate then be- 
longing to them, in the Way and Manner before preſcribed, 

within the ſaid Space of fix Months after their Succeſſion 
to my ſaid tailzied Lands and Eſtate, then, and in that 
Caſe, the Perſon ſo contraveening, ſhall not only for him, 
or herſelf, but alſo for all the other Heirs of Tailzie above 
mentioned, deſcended of the ſaid Sir David Cunninghame, 
amit, loſe, and forfeit their Right and Title to my faid 
tailzied Lands and Eſtate, which {hall from thenceforth be- 
come, ipſo facto, extinct, void, and null, and the ſame 
{hall fall, accreſce and belong to the Heirs-male of the Bo- 
dy of the ſaid Mrs. Margaret Montgomery, Lady Waterton, 
who {hall be holden and obliged to ſettle, tailzie, and in- 
corporate their proper Lands and Eſtate, in the ſame Man- 
ner, and with, and under the Conditions, Proviſions, Re- 
ſtrictions, Limitations, Clauſes irritant, and Faculties above 
ſpecified, contained in this preſent Tailzie.” 

The Scheme of Accumulation, and extraordinary Plan of 


Aggrandizement, contained in the above Clauſe, 1s qualified 
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by an Exception in the following Terms : “ Declaring never- 


* theleſs, that any Entail or Settlement to be made of the 
ſaid Eſtate of Corſehill, in Manner before preſcribed, ſhall 
be ſubject always to ſuch Proviſions and Burdens, as are 
contained in the Contract of Marriage between the ſaid 
Alexander Cunninghame and Mrs. Betty Montgomer , his 
Wife, either in favours of heror the Heirs of the Marriage, 


and thall be ſubject likewiſe to the Payment of all the juſt | 


and lawful Debts reſting by the ſaid Alexander Cunninghame, 
or by the Heir in Poſſeſſion of the Eſtate of Crſchill at the 
time, with all which, the Entail thereof is to be expreſly 
burdened, and with, and under the hke Exception and 
Declaration, with reſpect to the other Heirs of Tailzie 
above mentioned, on their adjoining and incorporating 


* their proper Eſtares 1 to the aid Lands * * of Kirk- 


tonbolm.“ 
! Mrs. 


9 — —' — ——— — 


April 7, 
1761. 
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Mrs. Anne Montgomery died without Iſſue, whereby the 
Succeſhon to the Eſtate of Kirktonholm, under that Lady's 
Deed of Settlement, devolved upon Captain Cunninghame of 
Corſehill. 

This Gentleman, by Marriage-articles, of this Date, paf- 
ſed between him and Mrs. Betty Montgomery, Lainſhaw's 
eldeſt Daughter, had become © bound and obliged to pro- 
* vide and ſecure the whole Lands, Superiorities, and other 
* Eſtate, heritable or moveable, then belonging to him, or 

which he ſhould ſucceed to or acquire, during the Stand- 
ing of the {aid Marriage, together with the Lady's Portion 
of 11,000 Merks, to himſelf, and the Heir-male to be pro- 
created of ſaid Marriage ; whom failing, to his Heirs and 
Aſſignees whatſoever,” with and under the Burden of the 
Liferent Proviſions therein conceived in favour of the Lady, 
in caſe of her Survivance, and of certain Proviſions to the 
Daughters of the Marriage, in caſe there ſhould be no Heir- 
male. It was agreed, that Execution, in implement of this 
Marriage-agreement, {ſhould paſs at the Inſtance of certain 
Perſons therein named, and amongſt thoſe was Alexander 
Bofwwel of Auchinleck, one of the Senators of the College of 
Juſtice, the Lady's Uncle, and James Montgomery of Lain- 
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ſhaw, the Lady's Brother, or any one of them. 


Although it occurred to Captain Cunninghame, that he 
could not efectually fulfil Mrs. Montgomery's Intention, in 
entailing his Eſtate of Cor/ehi/l, by reaſon of the Obligation 
in his own Contract of Marriage, yet, in order to comply 
therewith, ſo far as was in his Power, he executed a Tailzie 
of the Eſtate of Corſehill, in exact Conformity to the Lady's 
Settlement of the Eſtate of Kir tonholm. 

This Step, ſo. much in contravention of the Marriage-con- 
tract, alarmed thoſe Gentlemen at whoſe Inſtance Execution 
was appointed to paſs, who therefore brought a Proceſs of 
Reduction in their own Names, and in name of the three 
Infants above mentioned, being the only Sons then exiſting 
of the Marriage, againſt Captain Cunninghame, and * Sub- 

Ututes 
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Nirutes in the Entail, to ſet aſide the Tailzie of the Eſtate of 
Corſehill, execute by Captain Cunninghame, as done not only 
in fraudem of Captain Cunninghame's own Contract of Mar- 
riage, but likewiſe as contrary to the Exception of the Tailzie 
of Kirktonholm, which liberate Captain Cunninghame from any 
Obligation to tailzie the Eſtate of Corſehill, becauſe of the 
previous Obligations and Proviſions in his own Marriage- 
contract. 

The Summons not only contains this Concluſion of Re- 
duction, but likewiſe contains a Declaratory Concluſion, to 
have it found and declared, that the Purſuers, the Sons of 
Captain Cunninghame, notwithſtanding their poſſeſſing the 
Eſtate of Cor/ebzll, free and unlimited by the Fetrers of an En- 
tail, ſhall not be prejudged in their Right of Succeſſion to 
the Eſtate of Kirktonholm, and other Subjects contained in 
the Tailzie of that Eſtate, when, in the Courſe of Succeſſion 
thereby eſtabliſhed, that Right ſhall devolve upon them. 

The firſt Concluſion of the Summons 1s already under the 
Conſideration of your Lordſhips, by Petition and Anſwers, 
at adviſing which it occurred to be proper, previous to any 
Determination, that the whole Cauſe ſhould be brought be- 
fore the Court, in which View the Cauſe was remitted to 
Lord Stonefield, Ordinary, who, having heard Parties there- 


upon, took the ſecond Concluſion of the Summons to report, July 24, 


and the following Obſervations are humbly ſubmitted, for 
the Information of your Lordſhips. 

It was pleaded for the Purſuer, that if Captain Cunning- 
hame was either not at liberty to execute this Tailzie of the 
Eſtate of Corſebill, becauſe of the Obligations of his own 
Contract of Marriage, or if he was not bound to execute ſuch 
a Tailzie, becauſe of the Exception in the Tailzie of the 
Eſtate of Atrktonbolm, in theſe Caſes, if it was found that 
Captain Cunninghame, by not doing what he was not at li- 
berty to do, or what he was not bound to do, could not for- 
feit his own Right of Succeſſion to the Eſtate of Kirktonholm, 
far leſs could he forfeit the Right of his Children, the Pur- 
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8 
ſuers, when the Succeſſion, in due Courſe, ſhould devolve 
upon them. | 5 

It was anſwered for the Defender, that even although it 
ſhould be found, that Captain Cunninghame himſelf was ej- 
ther not at liberty, or was not bound to execute the Tailzie 
of Corſehill, becauſe of the Colliſions of Obligations contained 
in the Tailzie of 'Kirktonholm, and thoſe contained in his own 
Marriage-contract, and therefore did not incur the Forfeiture, 
yet that Indulgence was only perſonal to himſelf, and can- 
not extend to his Heirs, who are under no Reſtraint, and 
who are expreſly taken bound to lay under the Fetters of an 
Entail, ſimilar to that of Kirktonbolm, every Eſtate of which 
they ſhould be poſſeſſed when they ſucceeded to the Eſtate of 
Rirktonholm. 

Upon theſe Arguments, offered for the different Parties, 
your Lordſhips are to determine; and it will readily occur, 
that if the Conſtruction, given to this Clauſe by the Defen- 
ders, 1s well founded, the Purſuers, upon the firſt Branch of 


this Cauſe, have been maintaining a very fruitleſs Argument; 


for if they themſelves will- be under the Neceſlity of entailing 
the Eſtate of Cor/ehill, upon their Succeſſion to the Eſtate of 
Firktonholm, then it was in vain for them or their Friends 
to have inſiſted in a Reduction of Captain Cutnmghant's. 
Tailzie, becauſe it is upon his Death alone that they can ac- 


quire Right either to the Eftate of Krktonholm, or to the E- 


ſtate of Cor/ehill. 

But, upon a fair and juſt Conſtruction of the Clauſe in the 
Kirktonholm. Settlement, the Purſuers cannot imagine your 
Lordſhips will ever admit of that extraordinary Interpreta- 
tion given to it by the Defenders; it is not the Genius of the 
Law to extend the Limitations Fetters of an Entail, but 
if this Interpretation be a juſt one, it would indeed be a moſt 
unprecedented Extenſion of the Conditions of an Entail. 

For your Lordſhips will be pleaſed to obſerve, that if this 
Conſtruction is juſt, it muſt lead into this inevitable Conſe- 
quence, that Mrs. Anne: Montgomery's Settlement ſhall not 17 
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[ * 
ly be a Tailzie of the Eſtate of Firktonholm, and of Cor/ehill 
or Waterton, but likeways of every Eſtate, which the Heirs of 


Entail, at any after Period, to the remoteſt Generations, 
ſhould be able to acquire. 


The Lady's Settlement is abundantly extravagant, when it 
carries along with it the Eſtates of Cor/ehill or Waterton to the 
remoter Heirs of Kirktonholm, in excluſion of the natural 
Heirs of theſe reſpective Families, but it does not go to ſuch 
Pitch of Extravagance as is here ſuppoſed. 

When this Clauſe in the Kirktonholm Settlement, ordains the 
Heir at the Time in the Eſtate of Cor/eh1ill to execute a Tailzie 
of that Eſtate, and any other Land-eſtate and Inheritance, 
and lays the ſame Injunction upon the Heirs of Waterton, the 
Import of it plainly is no other than this, that the Perſon, 
Proprietor of the Eſtates of Cor/ehill or Waterton, (whether 
Captain Cunninghame or his Son, or Lady Waterton's Sons) 
ſucceeding to the Lady herſelf in the Eſtate of Kirktonholm, 
ſhould be bound to tailzie that Eſtate, and every other Eſtate 
they ſhould zhen be poſſeſſed of: She has not there faid, that 

after Heir, from Generation to Generation, {hall be 
bound to tailzie their ſeveral Eſtates : Her Views went no 
farther than the immediate Succeſſor to her in the Eſtate of 
ſirktonhol;m, whether in the Perſon of Captain Cunninghame 
or his Sons, or of the Sons of Lady Waterton. 

Put the Caſe, that Captain Cunninghame ſhould now acquire 
mother Eſtate, to which he had no Right, at Lady Airkton- 
bn's Death, it is clear as Sun- ſhine, that he is not bound 
b tailzie the ſame ; and if the Captain 1s not bound to tailzie 
lis after Acquiſition, how is it poſſible, that the after Heirs 
b the remotelt Generations, ſhould be bound ſucceſlively to 
lie their reſpective Eſtates? | 
If Mrs. Anne Montgomery had meant, that every after 


furchaſe or Acquiſition, made at any future Period, and by 


wy after Heir of Entail, ſhould be ſubjected to the Fetters 
{ the Tailzie of Kirktonbolm: ſhe ſhould have taken all the 
ter Heirs expreſly bound, upon the Purchaſe or Acquiſition 
of 


| 8 
of an Eſtate, immediately to ſubject that Eſtate to the Fet- 
ters of her Entail; but it would be moſt abſurd to imagine 
that ſhe would give to the Lands a temporary Freedom. 
during the Life of the firſt Purchaſer or Acquirer, but ſub- 
Jet them to the Fetters of a ſtrict Entail, in the Perſon of 
the firſt Heir, after the Death of the Purchaſer. 

If this Clauſe in the Kirktonbolm Settlement, was to re- 
ceive ſo extraordinary a Conſtruction, the inevitable Conſe- 
quence would be, that no Heir of the Family of Cor/ehill or 
Waterton, durſt venture to add one Inch of Property to their 
own natural Eſtates, becauſe there was no Security that ſuch 
Additions might not be carried off and forfeited to another 
Family, with which they had no Connexion. For Example, 
If the Purſuers, the three Sons of Captain Cunninghame, 
ſhould, each of them, in due courſe, ſucceed to the Eſtate of 
Corſehill, and, during their Poſſeſſion, by Induſtry and Ap- 
plication, make large Additions to that Eſtate, according to 
the Defender's Argument, each ſucceeding Heir would be 
obliged to tailzie the Acquiſitions of his Predeceſſor, and it 
would be in the Power of a fourth Brother, by incurring a 
Forfeiture, upon the Kirktonholm Settlement, to throw the 
whole of thoſe Eſtates into the Family of Waterton, in preju— 
dice of all the natural Heirs or Repreſentatives of the reſpec- 
tive Acquirers. | ES, 

Such are the abſurd Conſequences of ſuch an Interpreta- 
tion. But as there are no Words in the Lady's Settlement, 
that can give Countenance to ſuch a Conſtruction, it is ſo 
highly extravagant, that no Court of Juſtice will be diſpoſed 
to ſtrain the Words, ſo as to imply ſuch an extravagant 
Condition. FR 
It is obvious, the Lady had nothing in view, but her im- 
mediate Succeſſors, whether of the Families of Corſehill or 
Waterton, that which-ever of thoſe Eſtates ſhould furniſh her 
an Heir, ſhould likeways be ſubjected to the Fetters of her 
Entail. That this was her View, is apparent from the Time 


limited to execute ſuch an Entail: It is limited to the . 
0 


PR Wu, 
of fix Months, which in no ſhape can apply to After-Acqui- 
ſitions, and clearly reſpects only that Period ſubſequent to her 
own Death. | 

Such being the natural and obvious Conſtruction of this 
Clauſe in the Nirltonholm Settlement, the Plea of the preſent 
Purſuers ſeems to be undoubtedly well founded ; for, if your 
Lordſhips are of opinion, that Captain Cunninghame, on ac- 
count of the Obligation in his own Contract of Marriage, 
was not at liberty to execute a Tailzie of the Eſtate of Cor/e- 
hill, or that the Exception in the Tailzie of Kirktonholm, 
freed him from any Obligation to execute ſuch an Entail 
and if your Lordſhips are further of opinion, that, by not 
doing what he was not at liberty to do, or what he was not 
bound to do, Captain Cunninghame cannot forfeit for him- 
ſelf the Right to the Eſtate of Rirktonholm, then it ſeems to 
follow as a neceſſary Conſequence, that his Children, the 
Purſuers, are entitled to ſucceed to that Eſtate in due conrſe, 
notwithſtanding they poſleſs the Eſtate of Corſehill, free and 
unlimited by the Fetters of an Entail. 

This Conſequence ſeems to follow neceſſarily, for this Rea- 
ſon, that the Injunction to execute a Tailzie of the Eſtate of 
Cor/ehill, can apply ſolely to the immediate Succeſſor of Mrs. 
Anne Montgomery, and therefore cannot apply to the Purſuers, 
who are not her immediate Succeſſors, but will only ſucceed 
to the Eſtate of Airktonholm, by the Deceaſe of Captain Cun- 
ninghame, their Father. | 
For theſe Reaſons, it is humbly hoped your Lordſhips will 
have no Difficulty to declare, that the Purſuers ſhall not be 
prejudged in their 5 5 of Succeſſion to the Eſtate of Kirk- 
tonholm, and other Subjects in the Tailzie of that Eſtate, not- 
withſtanding they poſſeſs the Eſtate of Corſehill, free from any 
Fetters or Limitations. | 


fo reſpect u hereof, &c. 
HENRY DUNDAS, 
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